
SENATE BILL REPORT

ESHB 1791
As of March 15, 1995

Title: An act relating to water resource management.

Brief Description: Revising water resource governance and planning.

Sponsors: House Committee on Agriculture & Ecology (originally sponsored by
Representatives Chandler, Mastin, McMorris, Sheldon, Delvin, Kremen, Clements,
Chappell, Crouse, Scott, Costa, Horn, Robertson, Quall, Hankins, Skinner, Kessler,
Schoesler, Grant, Sheahan, Brumsickle, Padden, Morris, Buck, Hatfield, Patterson, Cooke,
Mulliken, Honeyford, Backlund and Basich).

Brief History:
Committee Activity: Water Policy:

SENATE SELECT COMMITTEE ON WATER POLICY

Staff: Rod McAulay (786-7754)

Background: Water Resource Management - General. With the adoption of the surface
water code in 1917 and the groundwater code in 1945, new rights to the use of water were
established under a permit system. However, certain uses of groundwater not exceeding
5,000 gallons per day have been exempt from this permit requirement. The permit system
is based on the prior appropriation doctrine that "first in time is first in right." Other laws
authorize the state to establish minimum flows and levels for streams and lakes. The Water
Resources Act of 1971 as amended establishes a broad range of fundamentals for the
utilization and management of the waters of the state. The permit system and the state’s
laws for managing water resources are administered by the Department of Ecology (DOE).

Water Resources Inventory Area (WRIA) Planning. The Water Resources Act directs the
DOE to develop a comprehensive state water resources program for making decisions on
future water resource allocation and use. The act permits the department to develop the
program in segments. Under the act, the DOE has divided the state into 62 WRIAs. The
department has adopted water resource programs or instream resources protection programs
for a number of the WRIAs.

Groundwater Planning. The groundwater code permits the DOE to designate and manage
groundwater areas, sub-areas, or depth zones to prevent the overdraft of groundwaters. In
1985, legislation was enacted that permits groundwater management studies to be initiated
locally and allows local governments to assume the lead agency role in developing local
groundwater management programs.

Transfers and Relinquishment. State law permits water rights or portions of water rights to
be transferred to other uses or places if the transfer can be made without detriment or injury
to existing rights. In consideration for the financial assistance the state provides for a water
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conservation project, the state may receive a portion of the net water savings as a trust water
right. State statutes do not expressly provide for the transfer of conserved water under other
circumstances. If a portion of a water right is not beneficially used for five consecutive
years without sufficient cause recognized by statute, that portion of the right reverts to the
state.

Interties. Public water system interties were expressly acknowledged by statute in 1991 and
new interties were authorized under certain circumstances. By definition, interties do not
include the development of new sources of supply to meet future demand.

Appeals. In general, decisions and orders of DOE are subject to review by the Pollution
Control Hearings Board (PCHB). Decisions of the board may be appealed to superior court.

Summary of Bill: Water Resource Commissions. Two state commissions, known jointly
as the Washington Water Resources Commissions, are created. One is for eastern
Washington and one is for western Washington. Skamania County is within the jurisdiction
of the eastern Washington commission.

Each commission is made up of eight members. In general, the members are nominated by
county legislative authorities and appointed by the Governor. For the purposes of making
nominations, the counties within the jurisdiction of the eastern commission are assigned to
two groups. Collectively, the counties in each group nominate six people for appointment.
The Governor must appoint four members from each of these two lists to the eastern
commission. The counties in western Washington are divided into four groups: the counties
of the Olympic and Kitsap peninsulas; King, Pierce, and Snohomish counties; the counties
to the north of these three; and the remaining counties. King, Pierce, and Snohomish
counties and the cities of Seattle, Tacoma, and Everett each nominate two people. The
Governor must appoint five members of the western commission from these county and city
nominations. The counties in the other three groups each nominate three people and the
Governor must appoint one member from each of three groups to the western commission.
Deadlines are established for making nominations and appointments. If the entities in a
district or group do not submit nominations within the deadline, the Governor must make the
appointments allocated to the district or group without nomination. All commission members
must be knowledgeable of state water law and have at least five years’ experience in water
resource matters. Rules are established for voting by members of county legislative
authorities in nominating members of the commissions, in appointing planning unit members,
and for adopting WRIA plans.

No elective state official, state officer, state employee, or person who has been such an
official, officer, or employee within two years of appointment, may be a member of the
commissions. Each member of a commission must reside within the jurisdiction of the
commission at the time of appointment. No more than two members of a commission may
reside in the same county. The members serve four-year terms. A chair for each
commission is chosen biennially from the members of the commission. Each member is to
receive up to $100 per day as a member of a part-time commission plus travel expenses.
The Governor may remove a member of a commission for malfeasance or misfeasance in
office or for having a certain number of unexcused absences from commission meetings.
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Acting jointly, the commissions appoint a state engineer, approve a budget, and biennially
report to the Governor and the Legislature, and adopt procedures for interbasin transfers.
Each commission approves interbasin transfers within its jurisdiction. Each may employ
staff as necessary for its direct support. The commissions’ proceedings are subject to the
Open Public Meetings Act. Their public records and those of the state engineer are subject
to the public records laws.

Authority. Beginning July 1, 1996, the commissions have rule making authority under the
state’s water allocation and other water quantity programs. State water laws and rules are
administered on behalf of the commissions by the state engineer through the Office of the
State Engineer. The state engineer serves at the pleasure of the commissions.

WRIA Planning. The county with the greatest population residing within a WRIA, as those
areas have been set by rule, is the lead agency for water resource planning in the WRIA.
Although planning is not required, the lead agency may choose to initiate the planning
process. However, if funding is received from the state engineer for this purpose, a local
water resource plan for the WRIA must be submitted to the counties in the WRIA for
approval within three years of the receipt of the funding, or the state engineer will develop
the plan.

If planning is conducted for the WRIA, one planning unit for the WRIA is to be appointed
as follows: one member representing each county in the WRIA, appointed by the county; one
member for each county in the WRIA (but not less than two) representing collectively all
cities in the WRIA, appointed by the cities jointly; two members representing collectively
all water-supply special purpose districts in the WRIA, appointed by all such districts jointly;
one member representing collectively conservation districts in the WRIA, appointed by all
such districts jointly; four members representing the general citizenry, appointed by the
counties jointly; and six members representing various interest groups, appointed by the
counties jointly. In addition, the largest purveyor in a WRIA is to be represented on a
planning unit for a WRIA in King, Pierce, or Snohomish counties whether the main offices
of the purveyor are or are not located in the WRIA. The lead agency county must notify the
cities and districts in the WRIA that they are to convene to appoint members to the planning
unit. The lead agency also provides staff support for the planning process. Procedures for
conducting multi-WRIA planning and for appointing the members of one planning unit for
the multi-WRIA area are established.

For the development of plans, a county must have more than 15 percent of the area of a
WRIA within its boundaries to be considered to be a county with territory in the WRIA.
Each member of a WRIA planning unit must have lived in the WRIA for at least five years.
None may be state employees or officials. Two of the members representing the general
citizenry must be water right holders. In selecting "interest group" members, counties are
encouraged to select persons from certain listed interest groups and other groups with interest
in the WRIA, including tribal representatives. No person who is a member of a WRIA
planning unit may designate another to act on behalf of the person as a member of the unit.
If a member of a WRIA planning unit has a certain number of unexcused absences, the
member’s position on the planning unit is considered to be vacant.

WRIA plans may not interfere in any manner with a general adjudication of water rights.
Such a plan may not impair or interfere with a water right that exists prior to the adoption
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of the plan. All meetings of a WRIA planning unit are to be conducted as open public
meetings. Some time must be set aside at the end of each meeting of a WRIA planning unit
for public comments.

Each WRIA plan must contain certain elements and may include other elements added by the
planning unit. Once organized, the first task of the planning unit is to prioritize these
elements regarding their importance. A plan may not be developed such that its provisions
are in conflict with state or federal law. A unit’s estimations regarding hydraulic continuity
between ground and surface waters are to be based on available data and any data the
planning unit may secure with funds other than those provided to the unit by the state
engineer for WRIA planning.

Plan Approval. Upon completing a proposed water resource plan for the WRIA, the WRIA
planning unit must conduct at least one public hearing in the WRIA on the proposed plan.
The planning unit then provides interim approval of its proposed plan by a simple majority
vote and submits the plan to the commission with jurisdiction over the WRIA. The
commission must conduct at least one public hearing on the plan. The commission must
provide advice as to any aspects of the plan that are in conflict with state or federal law and
may provide other recommendations. The WRIA planning unit must vote on each
recommendation provided by the commission and on the commission’s advice but is not
required to adopt either. The WRIA planning unit must approve a water resource plan for
the WRIA by a two-thirds majority vote of the members of the planning unit. An approved
plan is then submitted to the counties with territory within the WRIA for approval. The
legislative authority of each of the counties with territory within the WRIA must conduct at
least two public hearings on the WRIA plan. The counties, in joint session, may approve
or reject the plan, but may not amend the plan.

If the plan is approved by the members of the legislative authorities, the plan is transmitted
to the commission with jurisdiction over the WRIA for adoption. The commission must
adopt such an approved WRIA water resource plan by rule. If the commission advised a
planning unit that an element of its WRIA plan is in conflict with state or federal law and
the unit did not remove the conflict from its plan, the state is not liable for any judgment that
may be awarded regarding the conflict.

Funding. Once a WRIA planning unit is organized and has established its priorities, it may
apply to the state engineer for funding assistance for developing a water resource plan for
the WRIA. The state engineer is to provide $500,000 per WRIA for each planning unit
applying in this manner from appropriations made expressly for this purpose. The funding
is to be provided on a first come, first served basis to the extent of the appropriations except
that preference is to be given to planning units requesting funding for multi-WRIA planning.
The planning units may accept grants and receive other assistance and funding.

Commissions and State Engineer. Among the powers, duties, and programs currently
administered and enforced by the DOE that are expressly transferred to the commissions and
the state engineer on July 1, 1996, are: water regulation, management, and development;
permitting authority regarding appropriation and use of water; participation with the federal
government in development of the Columbia basin project and the Yakima enhancement
project; reclamation authority for agricultural lands; and enforcement and administrative
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authority over water resources, including the water codes and minimum flows and levels;
and administration of the water well construction laws.

The state engineer is encouraged to contract with local government for field investigations.
The state engineer must rule in a timely manner on permit applications for surface and
groundwater. Regarding applications for water in a WRIA for which a WRIA plan has been
adopted, the engineer must grant or deny the application within 180 days of the date the
application is filed. For applications for water in a WRIA for which no WRIA plan has been
adopted, the engineer must grant or deny the application within one year of the date the
application is filed. These deadlines do not include the time it takes the applicant to respond
to one explicit request for additional information reasonably required to make a determination
on the application. The cost of obtaining such information must be reasonable in relation
to the quantity and value of the water right applied for.

An adopted plan must be used by the state engineer as the basis for all water resource
decisions and actions within the WRIA. The state may not set instream flows except as
provided by WRIA plans. It may not conduct WRIA planning except for a WRIA planning
unit that has failed to meet its three year deadline for preparing a plan after receiving
planning monies from the state engineer.

Personnel, Records, Appropriations, Rules and Business Transferred. On July 1, 1996, the
employees of the DOE classified under the state’s Civil Service Act and engaged in
performing the functions transferred to the commissions and state engineer are transferred
to the jurisdiction of the commissions and engineer without loss of rights. The rules and
pending business regarding the transferred functions are transferred to the commissions and
engineer. The records, files, furniture, equipment, assets and appropriations of the DOE
pertaining to the transferred functions are also transferred to the commissions and the
engineer.

Interties. Transfers include the exchange of acquired water between public water systems
through an intertie. Interties are no longer prohibited from including the development of
new sources of water supply to meet future demand. The DOE or its successor may not
deny or limit a change-of-place of use for an intertie on the grounds that the holder of a
permit has not yet put all of the water authorized in the permit to beneficial use.

Appeals. New appeals procedures for certain water quantity decisions of the DOE are
established. The procedures apply to these decisions until July 1, 1996, after which time
they apply to all decisions of the state engineer or the commissions. Instead of the Pollution
Control Hearings Board, decisions are appealable directly to superior court or to an
administrative law judge (ALJ) assigned by the Office of Administrative Hearings. If
appealed to superior court, they are appealed de novo to the court in the county that will be
directly and immediately affected by the decision. Decisions regarding relinquishment of a
water right may be appealed only to superior court.

Under the ALJ option, the agency must begin an adjudicatory proceeding under the
provisions of the Administrative Procedures Act within 30 days after receiving a request for
an administrative hearing regarding such a decision. The ALJ who conducts the hearing also
makes the final decision. The decision of the ALJ is not appealable back to DOE, the
commissions, or the state engineer, but may be appealed by any of the parties to the superior
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court in the county that will be directly and immediately affected by the decision. The Chief
Administrative Law Judge must develop procedural rules for conducting such appeals.

Water Transfers and Spreading. New rules are established for water made surplus to a water
right through the implementation of practices or technologies that are more efficient or more
water use efficient than those under which the right was perfected and for water made
surplus through a change in the crops grown with the water. If the water is not supplied by
an irrigation district, the person who holds the water right may use the water on other lands
owned by the person that are contiguous to the lands upon which use of the water was
authorized before this change in use. The person who holds the water right is to notify DOE
of the change. The notification results in a change in the person’s water right.

If the water is supplied by an irrigation district, an individual water user does not have a
right to such water made surplus through a change in the crops grown. However, the water
made surplus through such crop changes may be used for the benefit of the district generally.
The use of the water made surplus through efficiency or water use efficiency practices or
technologies is regulated solely by the irrigation district and must be approved or authorized
by the district. If the use of such surplus water results in the total irrigated acreage within
the district exceeding the irrigated acreage recorded with the department for the district’s
water right, the board is to notify the department of the change. The notification provides
a change in the district’s water right. Whether the water is or is not supplied by an
irrigation district, the priority date for the right to the use of the surplus water is the same
as for the original water right.

DOE may not initiate relinquishment proceedings regarding a water right for which an
application for a transfer or change is filed for a period of two years after the application is
filed. An irrigation district must consider the effect of a transfer or change of a water right
on the financial and operational integrity of the district when it considers requests for such
transfers or changes. The requirements for applications for new water rights do not apply
to transfers of water rights.

Hydraulic Continuity. New rules are established for determining whether surface water and
groundwater are interconnected such that they are hydraulically continuous. All wells in an
unconfined aquifer and located within one-fourth of a mile from a surface water source are
assumed to be hydraulically continuous to the surface water, unless the operator of the well
or applicant for water right for the well can provide information to the contrary. If the water
is from a confined aquifer, the burden of proving hydraulic continuity is on DOE and must
be based on a demonstrated relationship. Rules are established for determining hydraulic
continuity in other wells and techniques for determining such continuity are provided.

General Permits. DOE is directed to develop a streamlined, general permit system for
nonconsumptive, nonbypass uses of water. Such a use is one which consumes less than
5,000 gallons of water per day. It cannot impair senior water rights. Water diverted from
a stream or drawn from an aquifer must, following use, be discharged back into or near the
point of diversion or withdrawal and, when discharged, must meet state water quality
standards. An application for such a permit must be processed within 120 days.
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Repealers. A section of law specifying certain powers and duties of the director of DOE
regarding water resources, and a section of law prescribing the DOE’s water resources
information system are repealed.

Rulemaking. The commissions are authorized to adopt rules: to the extent specifically
required by federal law or a court order; to the extent explicitly authorized by state law; or
to implement a specific objective of a state law.

Appropriation: None.

Fiscal Note: Available.

Effective Date of Bill: The sections of the bill transferring authorities from the DOE to
the commissions and the state engineer take effect on July 1, 1996. The sections regarding
instream flows and hydraulic continuity and those authorizing WRIA planning other than as
described in the bill take effect immediately. The remaining sections of the bill take effect
ninety days after adjournment of session in which bill is passed.
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